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::IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE, NALBARI:: 

PRESENT  : = Smti. K. R. Deka, A.J.S.  

Ref: G. R. Case No.796/15 

                 State                      

                  -vs- 

           Abani Barman ..…….. Accused person.  

u/s-279/338 IPC. 

EVIDENCE RECORDED ON  : 16.06.16, 23.08.16, 26.08.16,     

    30.05.17, 02.08.17, 04.01.18, & 19.05.18. 

ARGUMENTS HEARD ON   : 01.10.18. 

JUDGMENT DELIVERED ON  : 01.10.18. 

ADVOCATES APPEARED : 

For the State    : Mr.  D. Talukdar, A.P.P. 

For the Accused    : Smti. J. Barman, Advocate. 

 

J U D G M E N T 

 

1.     The case of the prosecution in brief is that an F.I.R. was filed on 

1/6/15 in the Belsor P.S. by the informant Kabita Devi against the accused driver 

Abani Barman of Discover motorcycle bearing registration no.AS 14 B 7718 

alleging inter alia that when Pranab Sarma, the informant’s husband was 

proceeding from Chamata chowk to Jowarradi hospital  on his Bajaj Pulsar 

motorcycle, the aforesaid named vehicle proceeding from the embankment of 

Buradia river, being driven rashly and speedly by the accused driver hit her 

husband’s motorcycle near  Kulbeel Shivalaya and injured him causing him to be 

hospitalized. 
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2.   On receiving the case, Belsor P.S. registered Belsor P.S. Case 

No.108/15 u/s-279/338 IPC and started investigation. On completion of 

investigation the I.O laid charge-sheet against the accused Abani Barman u/s-

279/338 IPC. 

3.   In pursuance of the process issued, the accused person appeared 

before the court and on his appearance, the copies of the case as per the 

mandate of law u/s-207 Cr.P.C. were furnished to the accused person. Thereupon 

prima facie case was found against the accused person u/s-279/338 IPC and the 

particulars of the offences u/s-279/338 IPC were read over and explained to the 

accused and he was asked whether he will plead guilty of the offences charged 

or claimed to be tried. He had pleaded not guilty and claimed to be tried. 

4.  During the trial, the prosecution side examined eight witnesses 

including the I.O. 313 Cr.P.C. statement of accused was of complete denial. The 

defence side declined to adduce any evidence. 

5.   I have heard the arguments of both the sides.  

  

                            POINTS FOR DETERMINATION  

 

    •  Whether the accused Abani Barman on 12.05.15, at 

about 12.00 pm, at a place near Kulbeel Sivalay Prangan at Chamata- 

Jowardi road under Belsor PS in a public way, drove a Discover motorcycle 

bearing Regd. No.AS 14 B 7718  in a manner so rash as to endanger 

human life and thereby committed an offence punishable u/s-279 I.P.C. ? 

   •   Whether the accused Abani Barman on 12.05.15, at 

about 12.00 pm, at a place near Kulbeel Sivalay Prangan at Chamata- 

Jowardi road under Belsor PS caused grievous hurt to one Pranab Sarma 

by driving a Discover motorcycle bearing Regd. No.AS 14 B 7718 so rashly 

as to endanger human life and thereby committed an offence punishable 

u/s-338 I.P.C. ? 
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           DISCUSSION, DECISION AND REASONS 

 

6.         P.W.1 is Pranab Sarma. He deposed that the informant is his wife 

and he knew the accused person. The incident occurred on 12.5.15 at 11:30-

12:00 p.m. He was proceeding from Chamata towards Kaithalkuchi. When he 

reached near Shivalaya prangan, one motorcycle came from the southern side 

and hit his bike due to which he was thrown at a distance. His knee petela was 

broken. His wrist was also fractured. He came to Nalbari civil hospital and he was 

advised operation. Thereafter he went to the place of Dispur hospital. His wife 

filed FIR. 

7.         In his cross examination he deposed that it is not a fact that he 

did not state before police that he was proceeding from Chamata towards 

Kailthalkuchi; the accused came from the southern side and hit his bike near 

Shivalaya prangan; he was thrown at a distance; his petela of knee and wrist 

joint was fractured. The road from Chamata- Kaithalkuchi to Kulbil Prangan 

towards Amoni is in bad condition. It is not a fact that accused did not hit his 

bike, but he hit the bike of accused. Later he stated that he does not know how 

the accident occurred. There are houses of many persons and shops near the 

place of occurrence. About 8-10 persons witnessed the incident. Hitesh Barman, 

Mukul Barman, Pravat, Tapan Barman saw the incident. They brought him to 

Nalbari and informed his family members. 

8.         PW.2 is Kabita Devi, informant. She deposed that she knew the 

accused. The incident occurred about a year ago, at about 11.30 am, in the 

morning. When her husband proceeded from Chamata through Kaithalkuchi road 

towards Jowardi medical, east Dharmapur. Her sister's husband informed her 

over phone that her husband had met with an accident. Her sister's husband 

came to the place of occurrence. She also came to the place of occurrence. She 

saw that her husband was lying in a person's house and he was given preliminary 

treatment. Thereafter, they brought her husband to Nalbari Medical in a vehicle. 

Thereafter, he was brought to Guwahati. There was delay in filing the FIR as she 

was busy in the treatment of her husband. Ext.1 is the FIR and Ext.1(1) is her 

signature. 
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9.         In her cross-examination, she deposed that after the FIR was 

written, it was read over to her. Police visited her house after about a week of 

filing the FIR. She did not see the accident taking place. 

10.         PW.3 is Dr. Rojita Roy Baruah, M.O. She deposed that on 04.08.15, 

she was working as Medical record Officer in Dispur hospital. From the record of 

patient Mr. Pranab Sarma, 39 years, male, from Nalbari Dist. under Nalbari PS 

who was admitted in the hospital on 12.05.15 and he was treated by some 

orthopedic doctor and after treatment he was discharged on 15.05.15 and the 

patient was examined by doctor in connection with Belsor PS Case No.108/15. 

The indoor registration number was 1065/15-16. As per record, the patient 

sustained the following injuries- 

         a)  Fracture on left patella with. 

         b) Fracture on left seaphoid and he was operated on 13.05.15. 

Nature of injury was grievous. The injuries was due to RTA. Ext.2 is the medical 

report and Ext.2(1) is his signature. 

11.         During cross-examination, the MO revealed that she issued the 

certificate on the basis of medical report available in the hospital, but she did not 

take the record from which she issued the certificate. 

12.         PW.4 is Mukul Barman. He deposed that about a year ago, at 

about 11.00 am, in the morning, he was in his shop. When he heard hue and cry 

outside, he came out and saw many persons gathering. He heard from one of 

the gathered persons that two motorcycles had met with an accident and one 

motorcyclist's name is Pranab Sarma and he had injured in his knee and he was 

taken to hospital. Both Pranab Sarma and accused person were riding two 

different bikes. 

13.         In his cross-examination, he deposed that he has not seen the 

incident himself. 

14.         PW.5 is Bishnu Prasad Barman. He deposed that he does not know 

the informant. He knew the accused person. About two years ago, he heard that 

an accident had occurred in Chamata road. After the accident, one day, police 

called him to police station and obtained his signature in a piece of paper. Ext.3 is 
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the piece of paper and Ext.3(1) is his signature. 

15.         In his cross-examination, he deposed that his signature was taken 

in a blank paper. He does not know why his signature was obtained. 

16.         PW.6 is Munindra Barman. He deposed that he does not know the 

informant. He knew the accused. About two years ago, one evening, at about 

6.00 pm, when he was sitting in the shop of the accused, he heard that a bike 

accident had taken place. Thereafter, he went to police station with the accused 

person. After two days of the accident, his signature was obtained in the paper. 

Ext.3 is the seizure list and Ext.3(2) is his signature. 

17.         In his cross-examination, he deposed that when his signature in 

Ext.3 was obtained, nothing was written in the paper. He does not know why 

police had obtained his signature. 

18.         PW.7  is Pratap Barman. He deposed that he does not know the 

informant, but he knew the accused. About 2½ years ago, at about 11.00 am – 

12.00 pm, he was in the backside of his house. He heard a loud noise in the road 

in front of his house and after coming out, he saw accused Abani Barman and 

another person titled Sarma were lying on the road and two bikes were also lying 

on the road. He picked up both the persons and gave water and thereafter, they 

were taken to medical. 

19.         In his cross-examination, he deposed that he does not know how 

the accident had occurred. Police did not record his statement regarding the 

incident. 

20.         PW.8 is Mahendra Lahkar, I.O. He deposed that on 01.06.15, he 

was working as Attached Officer in Belsor PS. On that day, informant Kabita Devi 

filed a written FIR in Belsor PS. On receipt of the FIR, the O.C registered Belsor 

PS Case No.108/15 u/s-279/338 IPC and he was given the task of investigation. 

He visited the place of occurrence. He recorded the statements of informant 

Kabita Devi, Pratap Barman, Mukul Barman, Ajay Goswami, Bishnu Prasad 

Barman and Munindra Barman. He drew the sketch map. Ext.4 is the sketch map 

and Ext.4(1) is his signature. On 07.06.15, he seized one Discover bike bearing 

Regd. No.AS 14 B 7718 along with its relevant documents in presence of 

witnesses. Ext.3 is the seizure list and Ext.3(3) is his signature. He also seized 
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one Bajaj Pulsar bike bearing Regd. No.AS 14 B 7630 along with the relevant 

documents on 07.06.15 in presence of witnesses. Ext.5 is the seizure list and 

Ext.5(1) is his signature. On 10.06.15, he gave requisition for motor vehicle 

inspection of both the motorcycles and he collected the MVI report on 11.06.15. 

He collected  the medical examination report of victim Pranab Sarma on 

27.08.15. The accused was asked to appear in the police station. The accused 

appeared in the police station on 07.06.15. He was questioned regarding the 

incident and allowed to go on bail. On completion of investigation, he filed 

charge-sheet against accused Abani Barman u/s-279/338 IPC. Ext.6 is the 

charge-sheet and Ext.6(1) is his signature. 

21.         In his cross-examination, the I.O deposed that he recorded the 

statements of the victim Pranab Sarma on 07.06.15. He did not state before me 

that he was proceeding from Chamata to Kaithalkuchi, the accused came from 

the southern side of Sivalay Prangan and hit him with the bike, victim was 

thrown at a distance and he sustaining fracture in his leg and rib joint. As per 

Ext.4, seizure list mark C, the tea stall of Jiten Rajbongshi is seen. He did not 

record the statement of Jiten Rajbongshi. The bikes were not seized from the 

place of occurrence. 

22.        These are the materials on record. 

23.         From the perusal of the evidence of the informant Kabita Devi who 

was examined as PW.2, it is seen that the informant has not seen the occurrence. 

She filed the FIR regarding the accident that had taken place with her husband 

after about 19 days of the accident. She stated that there was delay in filing the 

FIR because she was busy in the treatment of her husband who had to be taken 

to Guwahati for treatment. As the informant could not state anything significant 

regarding how the accident occurred, so, we have to look the evidence of her 

husband i.e. PW.1 Pranab Sarma. This witness has deposed that on the day of 

the incident,  i.e. on 12.05.15, at about 11.30 – 12.00 pm, he was proceeding 

from Chamata towards Kaithalkuchi and when he reached Sivalay prangan, one 

bike came from the southern side and hit his bike due to which he was thrown at 

a distance and he sustained injuries in his leg and wrist. Both his legs and wrist 

were fractured. When he was brought for treatment to SMK Civil hospital, the 

doctor advised to undergo operation after which he was forwarded to Dispur 
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hospital. Regarding how the accident occurred, in his cross-examination, this 

witness has categorically stated that he is unable to state how the accident had 

actually occurred. But, he had made it clear that the road from Chamata to Kulbil 

Sivalay Prangan is in deteriorated condition. Therefore, this witness has failed to 

clearly implicate the accused person for causing the accident rashly and 

negligently. Moreover, it is found that he has made some improvement in his 161 

CrPC statements stated before the I.O. When suggestions were put  to PW.1 by 

the defence side that he did not state before the I.O that he was proceeding 

from Chamata towards Kaithalkuchi and when he reached near the Sivalay 

prangan, one bike came from southern side had hit him, but the I.O has 

confirmed that PW.1 Pranab Sarma has not made these statements before him. 

Therefore, the evidence of PW.1 is highly doubtful and it is found that as he has 

made some improvement in the evidence in comparison to what he stated before 

the I.O, he is not a reliable witness. PW.1 stated that when the accident 

occurred, out of many persons one Mukul Barman has seen the incident who is 

examined by the prosecution as PW.4. When we examined the evidence of PW.4 

Mukul Barman, it is found that this witness is not a direct witness. This witness 

has categorically stated that he was in his shop when the accident occurred. He 

heard hue and cry and he came outside and found that the informant and the 

accused had met with an accident. As this witness is not a direct witness, hence, 

the prosecution could not relied upon his evidence. Another witness Bishnur 

Prasad Barman is a seizure witness, but this witness has not supported the 

contents of the seizure list Ext.3. He stated that his signature was taken in the 

seizure list when the seizure list was blank. In the same tune as PW.5, PW.6 

Munindra Barman is also a seizure witness, but he has also not supported the 

contents of the seizure list because he also stated that when his signature was 

obtained in Ext.3, the seizure list was blank. The last independent witness PW.7 

has his house near Kulbil Sivalay. This witness stated that he was working in his 

backyard on the relevant day and time when the accident occurred and saw 

accused Abani Barman and informant's husband were both lying on the road. 

Two motorcycles were also lying on the road. This witness also stated that he 

does not know how the accident had occurred. Therefore, the prosecution could 

not derive any benefit from these witnesses. The I.O PW.8 has seized both the 

motorcycles vide Ext.3 seizure list and Ext.5 seizure list, but, again, both the 

seizure lists were not made in the place of occurrence on the day of the 
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occurrence itself, but after about 25 days of the occurrence. As already 

discussed, the seizure witnesses have not proved Ext.3 i.e. seizure list of the bike 

of the accused. Further regarding seizure list Ext.5, the signature of Pranab 

Sarma PW.1 has not been proved in the seizure list. From the aforesaid 

discussion, it is clear that the evidence of PW.1 is not cogent and reliable one. 

Hence, it is found that  his evidence is not reliable to base a conviction against 

the accused. Therefore, I find that the prosecution has failed to prove the guilt of 

the accused beyond all reasonable doubt. 

24.         The prosecution case has to stand on its own legs. The elements 

of the testimony of the witnesses is not clear and cogent whether the Discover 

motorcycle bearing registration No. AS 14 B 7718 was driven in rash and 

negligent manner by the accused as a consequences of which the accident 

occurred. 

25.  In the instant case the prosecution has not been able to place 

before the court creditable and convincing evidence to show the involvement of 

the accused in the commission of the offences charged with to justify a 

conviction. 

26.         The court cannot form an opinion on mere conjectural hypothesis 

and fix liability on the accused without the offences being proved beyond all 

reasonable doubt. 

27.   The evidence on record does not lucidly portray the necessary 

elements required to constitute offences u/s-279/338 IPC. The prosecution has 

failed to prove the guilt of the accused person beyond all reasonable doubt. 

28.   In the backdrop of the entire evidence on record and taking into 

account the facts and circumstances of the case, the accused Abani Barman is 

acquitted of the offences u/s-279/338 IPC and he is set at liberty forthwith. 

29.   Bail bonds will stand cancelled after six months. 

30.   Judgment is written in separate sheets and delivered in open 

court.  

  Given under my hand and seal of this court on this the 01st day of 

October, 2018.                          
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                                                         (Smti. K.R. Deka) 

                        Chief Judicial Magistrate, 
                                                                                Nalbari.   
  

 

 

 Dictated and corrected by me 

             

   

         (Smti. K.R. Deka) 

 Chief Judicial Magistrate, 

               Nalbari.   

 

 

 

 

 

 

A P P E N D I X: 

 

Witnesses for the prosecution 

 

PW.1- Pranab Sarma. 

PW.2- Kabita Devi, informant. 

PW.3- Dr. Rajita Roy Baruah, M.O. 

PW.4- Mukul Barman. 

PW.5- Bishnu Prasad Barman. 

PW.6- Munindra Barman. 

PW.7- Pratap Barman. 

PW.8- I.O Mahendra Lahkar. 

 

Witnesses for the defence 

None 

Prosecution Exhibits 



G.R. Case No.796/15 

 

Page No.10 

Ext.1    - FIR. 

Ext.1(1)  - Signature of informant Kabita Devi. 

Ext.2    - Medical report. 

Ext.2(1)  - Signature of MO Dr. Rajita Roy Baruah. 

Ext.3    - Seizure list. 

Ext.3(1)  - Signature of PW Bishnu Prasad Barman. 

Ext.3(2)  - Signature of PW Munindra Barman. 

Ext.3(3)  - Signature of I.O Mahendra Lahkar. 

Ext.4    - Sketch map. 

Ext.4(1)  - Signature of I.O Mahendra Lahkar. 

Ext.5    - Seizure list. 

Ext.5(1)  - Signature of I.O Mahendra Lahkar. 

Ext.6    - Charge-sheet. 

Ext.6(1)  - Signature of I.O Mahendra Lahkar. 

 

Defence Exhibits 

None 

                              

                                                          (Smti. K.R. Deka) 

                                                         Chief Judicial Magistrate,  
                   Nalbari.   

 


